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Political Prisoners or Security Risks?

                        Summing Up

Session 1: The Facts, and Questions for Discussion

          Dr. Mimi Eisenstadt, from the Institute of Criminology of the Hebrew University of Jerusalem, pointed out that the definition of prisoners as security risks is provided by the internal administration of the Prison Services and gives them tremendous leeway in all of their considerations.  She presented a synthesis of official facts and figures garnered from Israeli sources which, despite their inherent bias, do point to certain trends.  Among other things, it is evident that since 2002 there has been a sharp and persistent escalation in the number of prisoners and detainees – especially administrative detainees, due no doubt to the fact that officers with the rank of captain or higher are authorized to decide on such arrests.  The number of minors has increased by 40 percent within a decade.  Sixty percent of all prisoners are Israeli citizens (including people from East Jerusalem) and the rest are from the occupied territories.  Persons defined as security risks are given more actual prison sentences than those defined as criminals.  The number of investigations opened against prisoners accused of security violations has also spiraled upwards since 2003, reaching 14,087 in 2004.  At the same time, the percentage of such prisoners found guilty as charged is smaller than among the general prison population: 2.34 percent as against 8.7 percent. 
Abeer Baker, a lawyer from Adallah – The Legal Center for Arab Minority Rights in Israel - and a member of the Faculty of Law of Haifa University, noted that there is very little legal discussion conducted with regard to prisoners.  Because it is an administrative definition, the definition of prisoners as security risks is a violation of human rights.  Their proper designation as political prisoners has nothing to do with the ideological-political motivation for their actions but is a function of the general attitude toward them. This attitude identifies their “dangerousness” indeterminately, with no objective criteria, thereby creating a generally negative context. The result of this is that any consideration of their basic human rights is conceived of as a privilege.  This can be seen in various verdicts of the courts which rejected a plea submitted by Adallah pertaining to a prohibition of physical contact between prisoners and their small children, a verdict that emphasized the fact that these prisoners are perceived of collectively and not as individuals.

Dr. Maya Rosenfeld, from the Truman Institute of the Hebrew University of Jerusalem, presented data from the Palestinian Office of Prisoners, according to which there are 11,000 prisoners from the occupied territories in Israel prisons.  More than  3000 Palestinians were detained in the period following the Gilad Shalit kidnapping alone (about six months).  Some of them have since been released.  Since the beginning of the occupation at least 500,000 Palestinians (perhaps even 600,000 – depending on how they are counted), out of a population of 3.5 million, have passed through Israeli prisons.  What this means is that almost every Palestinian family has had at least one representative at one time or another in an Israeli prison.  This figure testifies to the massive use made by Israel of arrests as a tool of political repression, thanks to the fact that its control is not only military but also legislative.  Almost any kind of organized activity is considered illegal and, indeed, the most common grounds for indictment are belonging to an organization defined as illegal.  It is particularly striking that almost every single political leader from the territories (as opposed to those who returned to Palestine from abroad after the Oslo Accords) has done a stretch in prison.  If in the early years of the occupation, 1967-1973, most of them were found guilty of indirect involvement in armed resistance to the occupation (most of it unsuccessful); since 1973 the majority has been found guilty of political activity. This was the result of the change in the Palestinian national movement to a civilian and more democratic political entity.        

Session 2: The Political Classification of Prisoners
Dr. Anat Matar, from the Department f Philosophy of Tel Aviv University, examined the way in which the so-called administrative expression, “security prisoner,” is used to erase the humanity of Palestinian prisoners.  The fact that they are arrested and judged as individuals but are treated as belonging to a collective at every stage in the process, from detention to sentencing to release – serves to obliterate their individual personalities.  This is accomplished in such a way as not only to violate their rights as individuals but also to eliminate the political dimension of their actions.

Prof. Alon Harel, of the Faculty of Law of the Hebrew University of Jerusalem, claimed that the legal and prison systems should abstain from categorizing prisoners and deal instead with their specific actions.  Subsequently, there are two relevant questions: are the detention and punishment of the prisoner appropriate, and is the administration dealing with the subject according to relevant categorizations.      

Mr, Yoram Schweitzer, from the Jaffee Center for Strategic Studies at Tel Aviv University, reported on  his impressions of visits he made in the last two and half years to security-risk prisoners within the framework of his research on suicides.  They are getting to know the Israelis despite the fact that they are still burdened by old prejudices.

Adv. Michael Sfard suggested that the differences in the definition of prisoners between the authorities and the prisoners themselves stems from differences in their respective motivations.   If one examines the attitudes of the authorities towards Jewish “ideological” prisoners, on the one hand, and Palestinian “ideological” prisoners, on the other, one discovers a considerable difference between the two.  One can justifiably speak, therefore, of a political-ideological motivation on the part of the authorities when it comes to defining political prisoners.  The result is that the life of the Palestinian prisoner is difficult in every respect, in the prison itself (with regard to visits, use of telephone, marital privileges) and in everything connected with the process of release.  In defining a prisoner as a security risk, the only criterion applied is the relation of the prisoner’s action to the Israeli national narrative, that is, to Zionism.

Adv. Yael Barda spoke of the way in which a political action is reduced to a security violation and ethnic identity is equated with terrorism, thus creating a correlation between the two (“the Palestinian is dangerous”), focusing on the general risk to security and turning the military courts into a weapon. This attitude has produced a radicalization of the system:  no distinction is made between the level of resistance (violent or non-violent, varying types of armed resistance, etc.).  Even cultural and educational activities are perceived as dangerous.  Because of the all-embracing definition of everything and everybody as a security risk, the concept has lost much of its meaning.  The security risk has become the justification for racist legislation and practice.

Session 3: Inside Prison

Brigadier General Haim Shmulevitz, the legal advisor of the  Israel Prison Services, pointed out that only 1 percent of all pleas submitted by prisoners are considered worthy of consideration by the courts.  There are 10,000 security prisoners, of whom 6000 have been convicted (out of a total of 23,000 prisoners in Israel).  Their categorization as security risks has been approved by the Supreme Court.  The level of risk presented by these prisoners stems from their hierarchical and organizational position inside the prisons, from their attempts to get messages out and from the guidance they provide to others on how to get through interrogations by the Secret Service.  Because of these risks, these prisoners are kept separately and their relations with the outside are limited (leave, visits, telephone rights, marital privileges).  These limitations have been approved by the courts.  The adult prisoners are not entitled to treatment by social workers either because they are not interested or because of the nature of their crime.

Adv. Sahar Francis from A Dameer Association for Human Rights, after pointing out that the fact that the proceedings were being held in Hebrew is symptomatic of the situation, distinguished between three kinds of solitary confinement.  The first is by an administrative order of the Prison Services which has the right to separate any prisoner from the rest in the interests of state security.  Here she mentioned the vagueness and depreciation of the term “state security.”  The second kind of solitary is given as punishment for misdeeds in prison – including hunger strikes.  The third is transfer to the security wing of the prison for prisoners considered problematical.  Requests by lawyers or medical personnel to visit prisoners in solitary confinement are met with endless bureaucratic obstacles.  In response to the remarks of Brigadier General Shmulevitz, she noted, inter alia, that the attitude of the Prison Services towards Marwan el-Barghouti keeps changing, depending on Israel’s changing political agenda.

Dr. Ruchama Marton, president of Physicians for Human Rights, declared that in Israel solitary confinement is primarily used against Palestinians.  It is a tool of the occupation, used to break the spirit of the prisoners and create in them a submissive mentality incapable of developing a national consciousness.  Experience has shown that solitary confinement has a potent psychological and physical effect on the prisoner, turning him/her into an anti-social creature.  Mentally disturbed prisoners, unable to deal with their surroundings, are placed in solitary.  Solitary confinement is a specific form of torture.

Adv. Sigi Ben-Ari, from the Hamoked – Center for the Defence of the Individual - described in detail the travails of prisoners’ families trying to obtain permission for prison visits.  The responsibility for arranging such visits is the job of the military commander but in practice the army leaves it to the Red Cross whose job it is to mediate between the army and the prisoners’ families.  The main difficulty stems from the fact that all the prisons, with the exception of the Ofer Detention Camp, are located – contrary to the Geneva Convention – within the borders of Israel.  As a result the potential visitors are required to obtain permission to enter Israel.  Permission is granted to a specific individual for a period of three months on the basis of one visit every two weeks.  Only members of the immediate family are allowed to visit.  Siblings and children between the ages of 16-35 are not allowed to apply.  Visits were completely halted in October 2000 and resumed only in March 2003.  They were halted again with the outbreak of the Second Lebanon War.  People barred from entering Israel were not permitted prison visits until 2005 at which point they were allowed to visit once every 45 days.   When the territories were cordoned off for one reason or another, all visits were cancelled until the High Court, in response to a plea, ordered that visits be resumed no later than 72 hours from the time the cordon was imposed.  There is a difficult problem with regard to the large population of former prisoners who are ineligible in principle for visitors’ permits.  True, there is now a procedure for getting around this ban but so far very few have succeeded in so doing.

Anat Barsella, from B’Tselem, the Israeli Information Center for Human Rights, described a prison visit from the moment that a permit was issued.  The members of the prisoner’s family began their long trek a few hours after midnight.  They are transported in a bus of the Red Cross and undergo security checks at all road barriers.  When they enter Israel they are transferred to another bus which is then escorted by police cars.  At the prison they must wait, sometimes for as long as nine hours because of the long cues.  On the average, twenty prisoners at a time receive 3-4 visitors each for a period of 45 minutes.  The meetings take place behind glass barriers, some of which are perforated.  Among the visitors there are often children aged 4-5, the only ones in a family allowed to visit: as a result they must travel alone.  Visitors’ Day usually ends between ten or twelve o’clock at night.

Mahmoud Zahara, a former prisoner, related that he had been sentenced to 27 years in prison, the maximum sentence for throwing a Molotov Cocktail, although no one had been hurt.  He was released a few months ago after his term was reduced by a third.  Such punishment is usually meted out to criminals for manslaughter.  In the case of Palestinians the purpose of such punishment is for one reason alone: deterrence. The judicial system makes its decisions on the background of political conditions, as do the Prison Services.  He particularly emphasized the poor medical care given to sick prisoners.  Since 1967, 120 security prisoners have died in prison.   Hundreds of prisoners apply to the release committee, but only a few succeed in getting released.  In response to the remarks of Brigadier General Shmulevitz, Zahara pointed to the salutary effect of organized life within the prison, with regard to the political arena outside prison relations with the prison administration and the psychological state of the prisoners.

Session 4: The Legal Process from Detention to Release

Adv. Tamar Pelleg-Sryck, from Hamoked – Center for the Defence of the Individual - related that since 1967 tens of thousands of Palestinians have been held arbitrarily in administrative detention with no legal means for defending themselves.  Today 800 people are being held in administrative detention.  The percentage of detainees among prisoners who have been tried is changing and these figures indicate the political use being made of administrate arrest.  Because there is no serious means of legal defense against administrative arrest, the opinion of the representative of the Secret Services is decisive from beginning to end, and his/her opinion is usually accepted by the courts without reserve.

Adv. Moshe Hacohen, from the public defender, spoke primarily about the way in which detainees are prevented from meeting with lawyers and how detention is extended without the suspect or his lawyer being present.  He surveyed the legislation on the subject and concluded that the establishment keeps finding new ways to accomplish these ends, a situation to which the courts invariably accede.  He further pointed out the use being made of the detention laws for intelligence purposes and declared that they are misconstrued and apt to increase the number of unnecessary detentions.

Adv. Eliyahu Avram, the Committee Against Torture, reminded the conference that torture is illegal according to international conventions to which Israel is a signatory, and that the High Court banned the use of force in interrogations.  Nevertheless, torturing security prisoners is still a practice.  Proof of this can be found in the steady stream of affidavits submitted by prisoners and in their physical condition prior to and after interrogation.   Avram gave a detailed account of the most common systems of torture employed, sometimes over prolonged periods.

Adv. Avigdor Feldman, one of Israel’s foremost attorneys, spoke of the omnipresence of the Secret Services from the initial interrogation up to the release of a prisoner.  Their presence is veiled and undetectable but nonetheless potent and completely autonomous even in the guise of other special forces. Their interrogations are not subject to the rules of ordinary police documentation; they take place in special wings to which no one else has access and even the courts acknowledge their superior, incontestable status.  The members of the Secret Services are permitted to lie unabashedly and the courts, well aware of this, silently acquiesce.  

Adv. Devorah Chen, formerly in charge of security files in the office of the Attorney General, declared that there were two legal methods in force for dealing with terrorism.  One is regular criminal indictment, in which case there is hardly any difference between Palestinian prisoners and others.  The second is administrative detention.  The latter is based on the decision to protect the intelligence amassed by secret bodies. Administrative detention is the result of Israeli legislation based on the Emergency Regulations.  True, there is a certain kind of problematic involved, but there is a balance between security needs, that is, the defense of the general population in the face of terrorism, and the safeguarding of individual rights.  Criticism of the Secret Services to the effect that they enjoy an absolutely free hand is not accurate.  Charges against them are always examined.  In any case, one cannot bring charges against an operational force when they are acting in accordance with existing law.

Session 6: Political Status of Prisoners and Questions of Release

Prof. Lisa Hajjar of the Law and Society Program at the University of California, Santa Barbara, spoke of the importance of presuppositions.  She noted that the percentage of Palestinian prisoners and detainees in Israel is among the highest in the world.  Imprisonment has not only a physical side to it.  It is expressed also in laws based on the Emergency Regulations which engender restrictions in every sphere of life.  Subsequently, imprisonment is always a valid option for Palestinian society as a whole.  There is no assumption of innocence for the Palestinian.  On the contrary, the basic assumption is guilt, potential or real, because Palestinian nationalism itself is perceived as a potential threat or, at least, so it seems from the perspective of the military tribunals.  Every soldier has the right to arrest a Palestinian, even without an official order.  Interrogation alone provides adequate grounds for indictment.  A large percentage of confessions are obtained through physical or mental torture, though this is hard to prove and most pretrials are doomed to failure.  The preponderance of classified evidence is a major factor in explaining the high percentage of convictions, a large number of which result from plea bargains: if the accused has no idea of what he is being charged with, he is helpless in court.  The shared social composition of the judges – of European origin, male and liberal – strengthens their sense of “we” as against “them,” the untrustworthy Palestinians.

Emi Palmor, a lawyer who directs the Clemency Department of the Ministry of Justice, described the procedure for dealing with clemency for prisoners.  Decisions are based on a review of the case itself, the position of the prosecution, and reports from the prison, from the social worker and from the medical authorities.  She pointed out that the attitude towards criminal prisoners and security prisoners must, indeed, change.  In this context she added that even security prisoners have social problems that require treatment.  Furthermore, the fact that security prisoners are not permitted to work is also problematic for the simple reason that employment can serve as proof of the non-violent nature of the prisoner.  Palmor dismissed as unimportant the organizational ties of a prisoner, claiming that the solution to the problem is political.  One can discern differences between one security prisoner and another by examining, for example, the type of incident in which they were involved.  She called for an and to the demonization of security prisoners, noting that recidivism among them is much lower than among criminal prisoners – in a ratio of 16 percent to 66 percent.

Prof. Leslie Sebba from the Institute of Criminolog of the Hebrew University of Jerusalem discussed three possibilities of early release for prisoners: 1) on the basis of personal factors – a very remote possibility; 2) on the basis of a bargain, as in the case of a kidnapping swap; and 3) on a political basis within the framework of a peace treaty. The process of releasing a prisoner is much more complicated than that of arresting one because at this stage reasonable discourse is no longer applicable.  During an arrest an attempt is made to make the process appear reasonable.  The situation becomes more complicated the more formal the arrest procedure because then the president, as dispenser of clemency, does not necessarily have to accept the decisions of the government on the subject.  The possible solutions to this problem are 1) to recognize the prisoners as prisoners of war from the beginning; 2) a general amnesty; and 3) a non-legal solution in the form of a juridical dialogue between groups of victims and conciliatory committees, etc.  Such a dialogue would lead to the creation of a mechanism for releasing prisoners and attaining some sort of justice with the end of the conflict – including decisions regarding compensation and charges against those who have violated human rights.
* English Translation by Haya Amir
